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MVEMORANDUM COPI NI ON
GALE, Judge: Respondent determ ned a deficiency in Federal
estate tax in the anobunt of $208, 380.
The sol e issue for decision! is whether 50 percent or 100

percent of the value of certain real property referred to as the

! The parties filed a stipulation of settled issues
resol ving the remaining issues.
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d envi ew house is included in the taxable estate of Lucille M
Hor st nei er .
Backgr ound

Sonme of the facts have been stipulated and are so found. W
incorporate by this reference the stipulation of facts and the
attached exhibits. At the tinme the decedent, Lucille M
Horstnmeier (Ms. Horstneier), died she resided in denview,
II'linois. At the time of filing the petition, the executor, Mary
E. Scott (Ms. Scott), resided in Palatine, Illinois.

Ms. Scott and Ms. Horstneier |lived together for al nost 20

years before Ms. Horstneier’s death in 1993. They had net in
Decenber 1972 while Ms. Horstneier was vacationing in Florida.
At that tine, Ms. Horstneier lived in Skokie, Illinois, with Me
A assbrenner, her business partner with whom she owned and
operated an accredited proprietary business college. M. Scott,
a Florida native, was a student at St. Petersburg Junior College
in that State. M. Scott was 19, and Ms. Horstneier was 48, when
they met. M. Horstneier and Ms. Scott’s relationship devel oped,
and in Decenber 1973 or January 1974, they decided to live
together. In March 1974, Ms. Scott left Florida and noved to
I[I'linois with the intention of attending the University of
II'linois and living with Ms. Horstneier.

Upon arriving in Illinois, Ms. Scott noved in with a niece

of Ms. Horstneier. Shortly thereafter, M. Scott and M.
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Hor st mei er decided to | ook for a condom niumto nove into
together. In March or April 1974, Ms. Horstneier purchased a
condom niumin Skokie, Illinois, and began living there with M.
Scott. M. Scott did virtually all of the housework and kept
track of finances and bill paying for the couple. The wonen
lived in the condomi niumuntil February 1975, when it was sol d.

Thereafter, they noved into a house in Aenview, Illinois
(the denview house). The d enview house was purchased on
January 31, 1975, for $105,000. Al docunments with respect to
the d envi ew house show that Ms. Horstnei er purchased the
property in her nane only. M. Horstneier paid for the d enview
house with a $50, 000 downpaynent from her assets and a $55, 000
nortgage for which she alone was |iable. M. Horstneier deducted
100 percent of the nortgage interest and real estate taxes with
respect to the G enview house on the tax returns she filed from
1975 through 1992.

At the tinme the d enview house was purchased, M. Scott did
not have assets to contribute to the purchase price, nor did she
have a regul ar source of incone. M. Horstneier was receiving an
annual salary fromthe business coll ege of approxi mtely $90, 000.
Ms. Scott did virtually all the housework and continued to nanage
househol d fi nances for the couple. She also perforned al
requi red nai ntenance. Maintenance work for the house was nore

extensive than that required for a condom nium and because M.
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Hor st mei er had substantial responsibilities as co-owner and
operator of the business college, which left her less tine for
such duties, Ms. Scott assuned them In addition to providing
the services associated with maintaining the G enview house, M.
Scott also assisted Ms. Horstneier with her work at the business
col | ege without conpensation during their first 4 years residing
t oget her.

Ms. Scott was a student and not gainfully enployed from 1974
t hrough sonetime in 1977. Her parents paid her tuition. She
recei ved noney for her support during this period from her
parents and from M. Horstneier. In 1975, M. Scott purchased a
Porsche 914 autonobile, which required nonthly paynents of $140,
as wel | as mai ntenance.

Sonetinme in 1977, Ms. Scott began to work at a Wendy’s
franchi se and recei ved conpensation of an unspecified anmount.

She filed her first Federal incone tax return with respect to the
1977 tax year.

In January of 1979, Ms. Scott began to receive conpensation
for her work at the business college. She began receiving an
hourly wage and eventually recei ved $200 per week.

In the spring of 1979, Ms. Scott and Ms. Horstneier bought a
20-acre parcel of real property in Wsconsin. They each
contributed to the downpaynent of approxi mately $4,000, and the

property was originally titled in both their names. M. Scott
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made all of the 36 nonthly nortgage paynents, and after the
paynents were conpleted, they decided to title the property
solely in Ms. Scott’s nane.

The records of Ms. Scott’s personal checking account from
April 1974 through May 1991, which was her only checking account
during the period, indicate the only checks she wote for
househol d expenses before 1979 were nodest and sporadic.?
Beginning in 1979, she wote nonthly checks generally exceedi ng
$100 for electric bills. Beginning in |ate 1985, she regularly
wr ot e substantial checks to Ms. Horstneier which were recorded as
for “bills”.

By the late 1980’ s, the business coll ege was experiencing
financial difficulties. From 1988 through 1992, M. Horstneier
periodically Ient noney to the college. As of March 1992, the
out st andi ng bal ance on these | oans was $165,325. To fund these
| oans, Ms. Horstneier used proceeds froma hone equity credit
line, secured by a second nortgage in the denview house. M.
Scott was opposed to the use of the hone equity | oan proceeds for
t he busi ness col | ege.

Ms. Horstneier was di agnosed with pancreatic cancer in March
1992 and was advi sed by her doctors that her condition was

probably termnal. In My 1992, using the proceeds from her

2 There was one check witten to Ms. Horstneier for
“nortgage” in 1974, before the purchase of the d envi ew house.
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pensi on at the business college, she paid off the hone equity
| oan secured by the d envi ew house.

Ms. Horstneier died on January 25, 1993. In her will, the
A envi ew house is not nmentioned specifically; it passed to M.
Scott as the residuary beneficiary of a trust to which M.
Hor st mei er bequeat hed her assets not required for estate
adm nistration. M. Scott was appoi nted executor of the estate.
I n August 1993, Ms. Scott filed a claimin the Grcuit Court of
Cook County, Illinois, County Departnent, Probate Division. The
cl ai m sought a 50-percent tenancy-in-common interest in the
G enview house. The claimstated, inter alia, as follows:

a) that the decedent [i.e., Ms. Horstneier] and
claimant [i.e., Ms. Scott] would share the expenses
regardi ng residence, including, but not limted to,
nortgage, real estate taxes, capital inprovenents, day
to day mai ntenance, and any other inprovenents agreed
to be made by the parties.

b) that the decedent would require the claimant to
pay $3, 000 of $25,000, which represented % of the
downpaynent made on the purchase of the hone, per year,
commencing in the year 1976.

3. That in fact the decedent and cl ai mant have
shared the expenses as agreed * * * and al so decedent,
each year a $3,000 paynment was required, required no

paynent and made a gift in the amount of $3,000 to
* * * [claimnt].

The probate court approved the claim In doing so, the court did
not pass upon the nerits or the underlying facts of the claim
and no person with an adverse interest to Ms. Scott’s contested

or consented to the claim



- 7 -

I n August 1993, the d envi ew house was sold for $459, 000.
On Septenber 10, 1993, Ms. Scott filed the Federal estate tax
return for the estate. On the estate tax return, M. Scott
i ncluded 50 percent of the value of the A enview house ($229, 500)
in the gross estate and deducted 50 percent of the renaining
nort gage note bal ance ($14,500). |In the notice of deficiency,
respondent determ ned that 100 percent of the value of the
d envi ew house shoul d have been included in the gross estate
(%459, 000) less selling expenses, and that 100 percent of the
remai ni ng nortgage note bal ance ($29, 000) shoul d have been
deduct ed.
Di scussi on

In order to establish that Ms. Horstneier owned only 50
percent of the G enview house at the time of her death
petitioner argues that a resulting trust with respect to one-half
of the property arose in favor of Ms. Scott at the time the house
was purchased. Thus, petitioner argues, under Illinois |aw M.
Scott held the beneficial interest in one-half of the denview
house and Ms. Horstneier held only bare legal title with respect
to that half. Respondent argues that petitioner has failed to
prove the facts necessary to establish the existence of a
resulting trust. W agree with respondent.

To deci de whether a resulting trust arose, we apply the | aw

of the State of Illinois. “[What constitutes an interest in



- 8 -
property held by a person within a State is a nmatter of State

|aw.” Estate of Young v. Conmi ssioner, 110 T.C. 297, 300 (1998)

(citing Fernandez v. Wener, 326 U.S. 340, 355-357 (1945)). The

issue in this case is a factual one. The parties frane the
guestion as bei ng whether petitioner has proven that Ms. Scott
satisfied the factual requirenents of a resulting trust.® |If so,
a resulting trust arose in her favor, and only one-half the val ue
of the G enview house is includable in the taxable estate.

A resulting trust arises when one person furnishes
consideration for property and title is taken in the nane of

anot her person. See Fow ey v. Braden, 122 N E. 2d 559, 563 (I11.

1954). A resulting trust does not depend on contract or
agreenent but arises by operation of law to enforce the presuned
intent of the person who furnishes consideration for the

property. See Prassa v. Corcoran, 181 N E.2d 138, 140 (II1I.

3 W are aware that the Suprene Court of Illinois has, under
certain circunstances, refused to enforce equitable property
rights between unmarried cohabitants on grounds of public policy.
See Hewitt v. Hewitt, 394 N E. 2d 1204 (IIl. 1979). W are also
aware that the Illinois Appellate Court has interpreted Hew tt
to permt the enforcenment of equitable property rights between
unmarried cohabitants in some circunstances. See Spafford v.

Coats, 455 N.E. 2d 241 (IIl. App. C. 1983). But see Ayala v.
Fox, 564 N E. 2d 920 (Ill. App. C. 1990). However, in the

i nstant case, respondent has not raised the issue of whether a
resulting trust should be disallowed under Illinois |aw on

grounds of public policy. Because petitioner had no occasion to
present pertinent evidence or argunment on this question, we do
not consider it and address only the question of whether the
factual requirenents for a resulting trust have been satisfied.
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1962); Kane v. Johnson, 73 N E.2d 321, 324 (Ill. 1947). Unless

there is evidence that a gift was intended fromthe payor to the
person taking title, it is assuned that the payor intended to

keep the beneficial interests of the property for which he or she

paid. See Prassa v. Corcoran, supra. The fact that the payor
borrowed fromthe person who took title does not prevent a

resulting trust fromarising. See Towe v. Wadsworth, 35 NE. 73

(1. 1893). Nor does the fact that the agreenment with respect
to the | oan and purchase of the property was oral rather than
witten. See id. Parol evidence may be used to prove a

resulting trust. See Ill. Rev. Stat. ch. 59, sec. 9 (1975) (now

740 111. Conp. Stat. 80/9 (West 1993)); Kohlhaas v. Smith, 97
N.E 2d 774, 776 (111. 1951). A resulting trust arises at the

instant title is taken, or not at all. See Prassa v. Corcoran,

supra.

The burden of proof is on the party seeking to establish a
resulting trust, and, because recorded legal title is being
rebutted, the standard of proof is “clear, convincing and

unm stakable.” [In re Estate of Wlson, 410 N. E. 2d 23, 27 (IlI1.

1980). A resulting trust will not be sustained where the
“evidence is doubtful or capable of reasonabl e explanati on upon

any theory other than the existence of a trust”. Kohlhaas v.

Smith, supra at 776

Petitioner has offered the claimfiled by Ms. Scott and the

deci sion of the Probate Division of the Crcuit Court approving



- 10 -
the claim However, the Tax Court “is not conclusively bound by
a State trial court adjudication of property rights or
characterization of property interests when the United States is

not a party to the proceeding.” Estate of Rowan v. Comm Ssioner,

54 T.C. 633, 637 (1970) (citing Conm ssioner v. Estate of Bosch,

387 U.S. 456 (1967)). Rather, we are to give the decision of the

court “proper regard”. Conmm ssioner v. Estate of Bosch, supra at

465. As the parties have stipulated that the Probate D vision of
the Grcuit Court “did not pass upon the nerits or the underlying
facts of * * * [Ms. Scott’s] clainm in approving it, we give
little weight to that decision

Intent is critical in establishing a resulting trust. See

In re Estate of Wlson, supra at 27. Although the requisite

intent that the nomnal owner is to hold legal title as trustee
for the supplier of consideration nust exist when title is taken,

subsequent conduct of the parties is relevant to the extent it

sheds light upon their intent. See Prassa v. Corcoran, supra at
142. Thus, we consider all of the facts and circunstances,
i ncl udi ng subsequent conduct, to determ ne whether petitioner has
shown by cl ear and convi nci ng evidence an intent that M.
Horstneier hold legal title to one-half of the d enview house in
trust for Ms. Scott.

Petitioner alleges that Ms. Scott and Ms. Horstneier agreed

to purchase the d enview house jointly in equal shares.
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According to petitioner, although Ms. Horstneier supplied the
downpaynent and assumed the nortgage with respect to the purchase
of the house, Ms. Horstneier and Ms. Scott agreed at the tinme of
purchase that Ms. Scott would repay her half of the downpaynent,
and supply one-half of the nonthly nortgage paynents and taxes,
by providing all services required for the upkeep of the house.
However, legal title was placed solely in Ms. Horstneier’s nane
because, petitioner contends, as an adm nistrator of a business
col l ege, Ms. Horstneier did not want questions raised regarding
the nature of her relationship with Ms. Scott, given its sane-sex
character and their substantial age difference.

In order to establish a resulting trust, petitioner nust
prove by clear and convincing evidence that Ms. Scott provided
consideration for a one-half interest in the G enview house at

the tinme of purchase. See Anerican Natl. Bank & Trust Co. V.

United States, 832 F.2d 1032, 1035-1036 (7th G r. 1987); Hanley

v. Hanley, 152 N.E 2d 879 (IIl. 1958). To prove considerati on,
petitioner alleges there was an agreenment between Ms. Scott and
Ms. Horstneier under which Ms. Horstneier would in effect |end
t he consideration for purchase of a one-half interest to M.
Scott, with repaynent to be made by Ms. Scott through future

servi ces. In Tow e v. Wadsworth, supra, the court found that an

oral agreenent between Towl e and Wadsworth, under which Tow e was

to purchase and take title to property but treat half of the
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consi deration paid as an advance to Wadsworth, was sufficient to
establish a resulting trust in Wadsworth’s favor for one-half of
the property. Thus, if petitioner establishes the existence of
an agreenent between Ms. Scott and Ms. Horstneier covering M.
Scott’s consideration for the d enview house purchase, it will be
sufficient for us to find a resulting trust in Ms. Scott’s favor.

Ms. Scott testified that she and Ms. Horstneier had an
agreenent at the tinme of purchase that she could purchase one-
hal f of the property by providing future services equal in value
to the downpaynent (at the rate of $3,000 per year plus interest)
and the nonthly paynents. Various w tnesses who knew t he coupl e,
including Ms. Scott’s nother, testified that it was their
understanding that the two shared everything equally; however,
none of these corroborating witnesses could testify regarding the
specifics of the d enview house purchase. According to Ms.
Scott’s own testinony, however, Ms. Horstneier “wasn’t concerned
at all” whether Ms. Scott contributed sufficient services, which
casts sone doubt on whether there was a “neeting of the m nds”
between the two of themthat Ms. Horstneier had lent to Ms. Scott
one-hal f of the consideration for purchasing the house, with an
expectation of repaynent.

Ms. Scott testified that she would not have entered into the
living arrangenent with Ms. Horstneier w thout an understandi ng

that she would contribute her fair share. Her testinony that she
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did all the housework and house nai ntenance, as well as keeping
track of the couple’s finances, was corroborated by several
W tnesses. However, at the tine the d enview house was purchased
and for over 2 years thereafter, Ms. Scott was a student and did
not have gainful enploynment. She testified that her parents paid
her tuition and that she received noney fromthem and from Ms.
Horstnmeier. The record does not establish what proportions cane
from each.

Ms. Scott’s purported obligation to repay one-half of the
downpaynent, or $25,000, in annual increnents of $3,000 plus
interest, would approxi mate $250 to $300 per nonth. The nonthly
nort gage paynent on the G enview house, which included taxes, was
$675, half of which was $337.50. Thus, before accounting for any
ot her housing costs, such as utilities and out- of - pocket
mai nt enance, Ms. Scott’s testinony would indicate that she had
assuned obligations approxi mati ng $600 per nonth.

In 1975, within a year of the house purchase and while still
unenpl oyed, Ms. Scott purchased a Porsche, obligating herself to
nont hly paynments of $140. The record denonstrates that M.
Scott’s living expenses were being paid from 1975 until sonetine
in 1977 at least in part by Ms. Horstneier. There is no record
of any cash contribution toward househol d expenses by M. Scott
until 1979. The record provi des sonme support for substanti al

contributions beginning in 1985--i.e., checks to Ms. Horstneier
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for “bills”--but this is too late to have nuch bearing on the
parties’ intent at the tinme of purchase.

The Court accepts Ms. Scott’s testinmony, which is
corroborated, that she provided all of the services required to
mai ntai n t he househol d, including significant mai ntenance work.
Qobvi ously, these services were val uabl e and benefited M.
Horstmei er. Nonet hel ess, because Ms. Horstnei er was providing
Ms. Scott with noney for her living expenses, we believe the
facts in this record are susceptible of another reasonable
expl anation; nanely, that Ms. Scott’s services in the 1970's were
repaynent for her |iving expenses, including rent. M. Scott has
not shown that the value of her services so exceeded both the
nmoney being given her by Ms. Horstneier and a fair market rent
that the services nust have been repaynent for a half interest in
the denview house. It is not unreasonable to interpret the
services as reinbursenent for |iving expenses and rent, rather
t han repaynent of half the acquisition costs for the property.
Certainly this interpretation is consistent with Ms. Horstneier’s
retention of legal title for nearly 20 years while relinquishing
it in other circunstances; i.e., with respect to the Wsconsin
property. It is also consistent with Ms. Scott’s contention that
she woul d not have agreed to live with Ms. Horstneier wthout

payi ng her fair share.
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Al so problematic for Ms. Scott’s characterization of the
arrangenent regarding the d enview house are certain subsequent
events. In 1979, approxinmately 4 years after the d envi ew house
was purchased, Ms. Scott and Ms. Horstneier purchased land in
W sconsin. The property was titled jointly in both nanes. This
casts sone doubt on the rationale offered for avoiding a joint
title for the G enview house, although concededly Ms. Horstneier
may have been | ess concerned about appearances in another State.
In addition, according to her testinony, because Ms. Scott nmade
all of the paynents on the Wsconsin property, M. Horstneier
suggested when all paynents had been made that the title be
pl aced solely in Ms. Scott’s nane. This was done. This episode
at | east suggests that Ms. Horstneier and Ms. Scott were prepared
in sone circunstances to adjust the legal title to property to
reflect their perceptions of the underlying equities of
owner shi p.

Much later, starting in the late 1980's, M. Horstneier took
out a second nortgage on the G enview house to secure a credit
line and borrowed against it to provide funds to the business
col | ege she co-owned, which was experiencing financial
difficulties. M. Scott testified that she was strongly opposed
to the use of the house to secure debt to benefit the college.

Thi s exercise of exclusive control by Ms. Horstneier casts sone
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doubt on whether both parties considered Ms. Scott a co-owner of
t he d envi ew house.

Finally, the claimfiled by Ms. Scott with the Probate
Division of the Illinois CGrcuit Court states that Ms. Scott was
to pay Ms. Horstneier $25,000 for one-half of the downpaynent on
the d enview house, at a rate of $3,000 per year starting in
1976, but that Ms. Horstneier “nade a gift in the anount of
$3,000” for each year that paynent was required. This
representation to the probate court is in apparent conflict with
Ms. Scott’s testinony in this case, which was that she provided
services in exchange for her half of the downpaynment. |n our
view, this confusion regarding the downpaynent is danaging to
petitioner’s case, given that the standard of proof for a
resulting trust is “clear, convincing and unnmi stakable.” In re

Estate of WIlson, 410 N E. 2d at 27.

Considering all the facts and circunstances, we do not
believe that petitioner has shown that a resulting trust arose
under Illinois Iaw, which requires clear and convinci ng evidence
to support such a finding. |Indeed, the Illinois Suprenme Court
has held that a resulting trust does not arise where the
“evidence is doubtful or capable of reasonabl e explanati on upon

any theory other than the existence of a trust”. Kohlhaas v.

Smith, 97 NNE 2d at 776. The infirmties in petitioner’s theory
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--the confusion regardi ng the downpaynent, Ms. Horstneier’s
encunbrance of the house despite Ms. Scott’s disapproval, the two
wonen’s willingness to take joint title to another property when
each contributed to the downpaynent--are cunul ati ve and,
consi dered together, cast doubt on the factual support for a
resulting trust in this case. As noted earlier, another
reasonabl e expl anation of the evidence is available. It would
appear that Ms. Scott’s contribution of services and cash towards
the d envi ew house and the couple’ s nutual expenses nmay have
grown over tinme, although the record remains unclear on this
point. In any event, these |later actions have |ess probative
val ue regarding the parties’ intentions at the tinme title was
taken in Ms. Horstneier’s nane. For the foregoing reasons, we
conclude that Ms. Horstneier’s estate included the entire val ue
of the @ envi ew house.

To reflect the foregoing,

Decision will be entered

under Rul e 155.




